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Judicial Application of the Restriction on Suspension of

Infringement of Claim Right in Patent Litigation
SUN Shan

Abstract: Previous researches paid little attention to the limitation of suspension of infringement claims
in patent litigation and this kind of research method tends to form the wrong theoretical orientation. Overcor—
rection and inadequate protection are both errors. There are legislative and judicial reasons for the limitation
of the right for suspension of infringement claims. At present China only provides the restriction of claim
for suspension of infringement in the judicial interpretation while the specific content is still to be clarified
and supplemented. In judicial application the elastic concepts of “national interest and public interest”
should be strictly defined and the determination criteria should be based on the content of the interest ori—
entation rather than the nature of the accused tort subject. It is also strictly applicable to situations where
the exercise of the right of suspension of infringement is restricted based on the interests of both parties.
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